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In the Supreme Court 
of the State of Utah 
CAR.L VAN TASSELL and ELDA 
Y A~ TASSELL, 
Plaintiffs andJ Appellants, 
-vs-
C. ED LEWIS and LUCILLE M. 
LEWIS, 
Defendants and Respondents. 
BRIEF OF RESPONDENT: 
No. 7340 
In the above action the appellant has filed his 
brief containing what is set forth to be a statement of 
facts. Respondent contends that such statement is in-
adequate and, therefore, submits respondents statement 
of facts: 
STATEMENT OF FACTS: 
Appellant herein filed complaint In the district 
court in which he alleges : 
"1. That on the 26th day of December, 1947, 
plaintiffs were the owners in fee and in posses-
sion of the following described real estate, to 
wit: (property described in complaint). That on 
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said day, plaintiffs undertook and agreed to sell 
said property to the defendant, C. Ed Lewis 
and the said defendant undertook and agreed 
to purchase the same and to pay plaintiffs there-
for the sum of $10,000.00 and to assume payment 
of an indebtedness upon and against said prop-
erty in the sum of $8,000.00. That pursuant to 
said agreement, plaintiffs executed and delivered 
to the defendant a warranty deed to said prop-
erty for the stated consideration of $10.00 and 
other valuable considerations, and defendant 
caused said deed to be filed for record in the 
office of the county recorder for Duchesne 
County, State of Utah, on the 26th day of De-
cember, 1947, and said deed was thereafter re-
corded in Book 22 of Deeds of the records of 
Duchesne County, pages 166-167." 
'' 2. 'The defendant failed and neglected and 
refused to pay the plaintiffs the said sum of 
$10,000.00 or any sum whatsoever for said deed 
of conveyance and said deed was received and 
recorded by the said defendant and possession 
of said property taken without any considera-
tion.'' 
To the allegations of said complaint the defendant 
filed an answer in which the defendant denied every af-
firmative allegation not specifically admitted. Defend-
ant admitted the allegations of Paragraph 1 and the 
defendant denied the allegation of Paragraph 2. 
Upon those pleadings issues were established and 
joined and this action presented to the court. Based 
upon said issues the plaintiffs prayed that the deed be 
annulled and cancelled and plaintiffs title be quieted as 
against defendants and each of them. 
:.1 
l~t 
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In the findings of fact, the court found that plain-
tiffs were the owners of said land on December 26, 1947. 
That they agreed to sell said property to the defendant 
C. Ed Lewis for the sum of $10,000.00 cash and the 
existent mortgage in the sum of $8,000.00 and that pur-
suant to said agreement, plaintiff made, executed, and 
delivered to the defendant their warranty deed to said 
property, which warranty deed was recorded in Book 
22 of Deeds at pages 166-167 in the office of the County 
Recorder of Duchesne County. The court found that at 
the time of the execution and delivery of said deed to 
the defendant that the defendant did make, execute, and 
deliver to the plaintiffs his certain check in the sum of 
$10,000.00 and that at said time the plaintiffs endorsed 
for a valuable consideration and transferred said check 
back and delivered the same to C. Ed Lewis, and the 
court found that the defendant C. Ed Lewis has made 
payment of the said amount for the use and benefit of 
the rplaintiffs to Ward Meister, which was paid to him 
at the instance and request of plaintiffs and that plain-
tiffs received full credit and satisfaction for the said 
$10,000.00 so delivered. The court further found that 
C. Ed Lewis did pay the mortgage upon said property 
and satisfied and discharged the same which was the 
same mortgage assumed by him in the purchase of the 
land. 
During the proceedings of said trial, the plaintiffs 
orally invoked the equity powers of the court and in 
great indulgence to the appellants, the plaintiffs therein, 
the court allowed consideration to be given and evidence 
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to be submitted of other transactions subsequent to the 
completion and outside of the issues of the complaint 
and answer, and the court in connection therewith found 
the facts to be that by endorsement of the $10,000.00 
check by Carl Van Tassell that said sum was paid upon 
the Ward Meister property in California and that the 
plaintiff and others with him went into possession of 
the Meister property and that they received credit for 
the $10,000.00 given in the original purchase of the 
land transferred by plaintiffs to the defendant C. Ed 
Lewis. The court found that the plaintiffs went into 
.possession of the Meister property and operated the 
same and received the benefits therefrom. The court 
found that Elda Van Tassell, one of the appellants, 
ratified the endorsement of her name upon the check 
and received benefits for the full amount of said check 
upon the purchase price of the California property. 
Supplementing the facts above found by the court, 
the evidence discloses that C. Ed Lewis Company is a 
real estate agency in Salt Lake City. That prior to the 
transactions alleged in this action, appellant signed a 
preliminary option contract for the purchase of prop-
erty in California, known as the Meister property (Tr-
Page 6) which preliminary contract is marked Exhibit 
3 in this cause. That later the subject matter of this 
action arose in the appellants' pursuit of the purchase 
of the Meister property. That appellants offered to 
sell and did sell to C. Ed Lewis their farm in Duchesne 
County for the alleged consideration of $18,000.00, 
$10,000.00 in cash and $8,000.00 in the form of a mort-
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gage on the property and assumed by the defendant 
C. Ed Lewis. That the deed to the property was exe-
cuted and delivered by ~Ir. and Mrs. Van Tassell, plain-
tiffs herein, and was later duly recorded as alleged 
in the complaint. That at the tin1e of the delivery of 
the deed, C. Ed Lewis drew a company check in the 
sum of $10,000.00, which check was delivered to the 
plaintiff, appellant herein, and upon delivery of which 
he signed a receipt, Exhibit 2 herein, and that likewise 
he endorsed and paid to C. Ed Lewis Company said 
check to be applied upon the 'purchase price of the 
Meister property in California if the same should be 
consummated. That a temporary agreement was had 
at the time of such endorsement and payment, that if 
they were killed in the airplane or the deal didn't go 
through $10,000.00 was to be returned to Mrs. Van 
Tassell. That thereupon, appellant and respondent C. 
Ed Lewis took a plane to California, went to the Meister 
home where the appellant and his brother stayed over-
night assisting in the operation of the dairy farm. That 
the following morning about 9 :00 o'Clock the attorney 
for the Meisters met with appellants at the Meister 
farm and after considerable negotiations the contract 
designated agreement and being Exhibit 4, was executed 
by the Meisters and the appellants. That as a part of 
the purchase price of the Meister farm the $10,000.00 
was paid by appellant and represented by the check 
marked Exhibit 5 was delivered to the Meisters as a 
part of the sum of $22,500.00 paid to the Meisters as 
down payment for the purchase of said dairy project. 
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That following the return of the respondent from Cal-
ifornia he paid the mortgage on the Duchesne County 
property, the subject matter of this action, and that he 
sold the property to Lee Anderson who at all times 
since the first of January has been in the possession of 
the same as owner thereof (TR-Pages 74-75). 
ARGUMENT: 
Appellant has presented six assignments of error. 
These assignments will be discussed in the numerical 
order in which they appear in appellant's brief. 
1. That the court erred in finding the check, Ex-
hibit B, (this check is listed in the transcript as Ex-
hibit 1) constituted payment for the property described 
in the complaint. In presenting said assignment, counsel 
for appellant completely overlooks the consideration of 
$8,000.00 mortgage assumed on said property, which 
mortgage was paid and discharged by the respondent. 
Page 10 of the transcript plaintiff himself testified as 
follows: 
Q. And you know of your own knowledge that 
mortgage has been paid by Mr. Lewis. 
A. Yes, I have been told it has. 
Q. So that you do admit now that at least the 
mortgage has been paid by Mr. Lewis. 
A. Yes. 
That in addition to the payment of said mortgage there 
is no question of the execution and delivery of the 
$10,000.00 check to Mr. Van Tassell. It appears that 
r~, 
::r 
.fr 
;i 
~i 
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the C. Ed Lewis Company had at least two checking 
accounts: one is designated trust account, which in com-
pliance with law is kept separate and funds deposited 
and kept segregate until the consummation of any tran-
saction that has not been completed; the other account 
for the transaction of the ordinary business. The ap-
pellant admits the receipt and endorsement of said check 
but his counsel seeks to make a point that the fund 
upon which it was drawn may or may not have had 
sufficient funds on the day of its execution to have 
made payment without additional funds in such account. 
There is no question but what the check was paid at 
a later date and the date of its payment is perforated 
by the bank through said check. There is no question 
but that the amount of the $10,000.00 was credited on 
the :Meister property because the total of payments 
from various sources available to appellants aggregate 
only $22,500.00 and the agreement, Exhibit 4, was orig-
inally written for a down payment of $25,000.00 but 
with the funds available, including the $10,000.00 check, 
the total aggregate was $22,500.00 and the agreement 
itself was changed after its being originally prepared 
and the figures $22,500.00 inserted in the agreement, 
and that change is initialed by the appellant as well as 
the Meisters, concluding definitely a discussion, under-
standing, and adoption of the total credit on the 
Meister property. Counsel for the appellant seeks to 
make a point of the fact that Meisters endorsed back 
to C. Ed Lewis the $10,000.00 and that such is a material 
matter in the issues of this cause. It is the contention 
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of the respondent that anything following the applica-
tion of the $10,000.00 to the credit and benefit of the 
appellant and under his direction is immaterial in the 
issue of this cause, which by its very nature has nothing 
to do with the Meister transaction except to determine 
that the appellants had and received the use and benefit 
of the amount of the check, being $10,000.00. The court 
took this same view and ruling when on Pages 64 and 
65 of the transcript in arguing the relevancy of the rll 
Meister transaction, the court in arguing with counsel Ji 
for the appellant stated that he was going to allow him ':11 
all the latitude in the world to show or disprove the ~ti 
testimony of Mr. Lewis that he delivered the $10,000.00 'd 
check represented by Exhibit 5 to the Meisters as a ~~ 
part of the down payment upon the contract that the 
plaintiff Carl Van Tassell with Gail Van Tassell was 
entering into to purchase the Meister farm. If it was i~l 
not delivered and if there wasn't a payment out of the :1 
funds then the matter would be clear, but that he was :::1 
not going to litigate the rights between the Meisters 
and C. Ed Lewis. That he was concerned only with j( 
whether the appellants were paid their $10,000.00 and 
if they were then they are not entitled to anything in m1 
the action, and if they weren't then we will have the 
question of the remedy to determine, and the court per-
mitted proforma all of the matters to be gone into con-
cerning the Meister transaction with the understanding 
that items not relevant might later be stricken. 
After all these transactions ·at California were con-
summated, both the Van Tassells had their wives go 
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and reside on the ~Ieister property and thPy operated it 
as mYners for several months. There can be no reason-
able question that all these matters were within the 
knowledge, confirmed and ratified by all of the parties. 
Counsel for appellant seeks to inject issues and 
equities he seems to think exists in the Meister tran-
saction, but surely these are foreign to the issues joined 
in the present action and if they are allowed without 
being pleaded, respondents would be put to an unfair 
advantage in not being advised so that they could have 
brought the ~Ieisters and the attorney drawing the 
Meister contract into court. The appellants should be 
restricted to the issues joined by the complaint and 
answer and these do not involve any items except the 
matter of the payment of the $10,000.00. 
2. Exception No. 2 is directed to the delivery of the 
warranty deed. In answer to such a contention, I think 
a concl~sive answer is the wording of the complaint 
itself wherein the appellant alleges: "That pursuant 
to said agreement plaintiffs executed and delivered to 
the said defendants a warranty deed for the stated con-
sideration of $10.00 and other valuable considerations, 
and defendants caused said deed to be filed for record 
in the office of the County Recorder for Duchesne, 
Utah.'' Pursuant to such deed the makers delivered 
the possession of said property and so far as the evi-
dence discloses never protested the same until the time 
of the filing of this complaint. 
3. Exception No. 3 is directed to and based upon 
error of the court ''in finding that a valid contract for 
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the purchase of the Meister property in California was 
made between the plaintiff and said Meister and erred 
in refusing to find that said contract was void for un-
certainty.'' No allegation directly, indirectly, or by 
intimation contained in the complaint embodies any such 
issue; likewise any cause or issue concerning the legal-
ity or matters contained within the contract of purchase 
with the Meisters, was not an issue. It is not here an 
issue, and an attempt to inject it is unilateral. It may 
be the subject of other actions but it cannot by any 
stretch of the imagination be injected as an issue within 
this cause. The court provided in its findings that it 
had allowed great latitude because of the equity powers 
of the court in rna tters of equity and had permitted 
great latitude in the presentation of evidence under 
said theory but as a final conclusion determined that 
the court could not go so far as to litigate any of the 
matters of the Meister property and that it could come 
in only for the purpose of determining whether or not 
the $10,000.00 to be paid on the purchase of the Duchesne 
farm had been credited upon, received by, and acquiesced 
in by the appellants. Any further application or con-
sideration of the Meister contract by the court would 
in our opinion be prejudicial error and certainly the 
court rightfully refused to make any determination of 
the effect, remedies, or interpretation of the Meister 
contract. 
4. Appellant directs an assignment of error to the 
finding that Elda Van Tassell authorized endorsement 
of her name upon the check by Carl Van Tassell, and 
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that she received benefits therefrom. ~Irs. Van Tassell 
was a witnPss (Tr-Pages 20-:n) aiHl testified that she 
signed the deed and gave it to her husband (Tr-22) 
and she authorized him to deliver the deed to Mr. Lewis, 
knew the contract provided that Lewis was to pay 
$10,000.00 down in cash and assume the mortgage, and 
she knew he was going to deliver the deed on the con-
ditions of the sale (Tr-23). That the property stood 
in her husband's nan1e, and that the only right she 
owned in said property would be the statutory right 
in her husband's property. That she knew that $8,000.00 
mortgage had been paid off (Tr-24). That a month later 
she moved to the Meister dairy farm with her husband 
and that they sold the products produced at the Meister 
farm. Her husband testified that he signed her name 
upon the check, and the evidence discloses that she had 
all of the benefits of the $18~000.00, either in payment 
of note upon which she was a party or upon the Meister 
deal and in the amount of a $10,000.00 check. 
5. Appellant directs his assignment No. 5 to the 
conclusion of law No. 1 by the court, based upon the 
alleged fact that the check was not drawn against funds 
presently in the account with which to pay the same, 
and the cheek of Lewis to Meister was likewise drawn 
without funds in the bank with which to pay the sum, 
and that both of said checks were fraudulent and void. 
The evidence shows that each of said checks were duly 
paid upon presentation. There can be no question of 
that fact as they were both shown to have been paid 
and the date of payment perforated within each of said 
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checks. The record discloses that the respondent (Tr-
Page 35) had several accounts and (Tr-38) that the 
balance in the one account varied from $6,727.00 to 
$30,000.00 and that after the transaction of the $10,000.00 
there was still a balance of $6,727.00. It would make no 
difference whether the deposit balance sheet disclosed 
a sufficient balance to pay the check on the day it was 
written so long as credit or other funds were available 
to pay it upon its presentation, and each of these checks 
were duly paid without any interruption upon their 
presentation. In appellant's brief under a categorical 
assignment of errors, No. 5 is listed, but in presenta-
tion of argument upon said assignment, there is no 
argument, conclusion, or deduction directed to said listed 
assignment and under the rules we presume that such 
listed assignment is abandoned by counsel. 
6. Assignment No. 6 listed under the assignment 
of error is directed to the matter that the court erred 
in making and entering judgment in favor of defendant 
and against the plaintiffs. In this matter we call your 
attention that in the brief in general, no authority, dis-
cussion, observation, or conclusion is directed to assign-
ment No. 6 unless and except that the same may be 
generally considered in the other first four assignments 
which are discussed in the brief, and we presume that 
the appellant has abandoned the sarne. 
We are not unmindful that the argument under sup-
posed assignment of error No. 4 is not directed to No. 
4 but is probably more particularly directed to assign-
ment No. ·6. However, under the presentation of assign-
J 
!I 
::: ~ 
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ment No. 4 is a sort of summarization of the theory of 
appellants and an attempt to inject further considera-
tion to the extent and purpose of the contract for the 
purchase of the Meister property and these various 
items have been discussed in the other assignments as 
noted in this reply brief. 
As a general proposition and as viewed by the re-
spondent, we desire to call attention to certain funda-
mental propositions that affect this cause. These might 
be discussed under the topic of election of remedies, 
for herein the appellant, who was plaintiff in the orig-
inal action, comes in and alleges a sale and transfer of 
the Duchesne County property. That the considera-
tion was the sum of $18,000.00, constituted of $10,000.00 
down payment and the assuming of a $8,000.00 mort-
gage. They in no wise or manner allege fraud. They 
in no wise or manner allege that they have attempted 
to collect the $10,000.00. That they have made no de-
mand for the same but joint issue in an election to 
attempt to completely annul and void the entire trans-
action. In their election to so proceed they do not 
allege any facts that would present any item of the 
Meister transaction, any obligations of Mr. Lewis under 
such Meister transaction, or any obligations whatsoever 
other than the payment of the $18,000.00. Issues might 
be joined which could have presented for determina-
tion of each and all of those matters, but the plaintiff, 
appellant herein, did not so elect to present the issues 
and surely now cannot complain that the issues are not 
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inclusive of separate, independent, integral transactions 
' from that upon which issue has been joined. 
Under the election of remedies and the joining of 
defendants, the appellant has not brought in Mr. 
Anderson who was the equitable owner in possession 
and has been in possession since immediately after the 
delivery of the deed by the plaintiffs. They in no wise 
or manner seek to return any monies paid on the 
$8,000.00 mortgage or any other sums, although they 
admit the payment of said mortgage by Mr. Lewis. 
That they have been relieved from personal responsi-
bility under the mortgage but have elected to seek to 
quiet title without determining such matters, or by 
joining such parties, and seek to have the court pass 
upon and determine the effect, the legality, and the 
sufficiency of the contract with the Meisters. All of 
these items are not included in the appellant's election 
of actions as presented by the issues in this cause. 
Plaintiff has not presented a single citation of 
authority which would interpret the application of the 
law in this matter, but has presented his assignment on 
appeal only to the questions of fact and these questions 
of fact have by the court been determined in favor of 
the respondents and against the apP'ellants and there is 
no direction of the court to any specific items or as-
signments of error to the rulings of the court. 
THEREFORE, counsel for respondents submit that 
the court did not commit any prejudicial error and that 
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the judgment of the lower court in said case should be 
affirmed, and respondents so pray. 
Respectfully submitted, 
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